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EDITORIAL NOTES. 


One of the most important acts passed by the last legislature was 
the authorization to the Governor to appoint a commission, consisting 
of not more than five persons, to investigate and report to the next 
legislature on some method of improving the judicial system and pro- 
cedure of this state. Whether this action is the result of the numerous 
articles which have appeared during the past three years in the Journal, 
prepared by Mr. Charles H. Hartshorne, of Jersey City, or not, we do 
not know, but it is certainly timely. Another article by Mr. Hartshorne 
along the same line appears in this issue of the Journal, on “The Prac- 
tical Working of the English Judicature Act,” and will be read with 
interest. According to the Act referred to, the commission is to inves- 
tigate and report upon four propositions, viz.: “(1) How the system of 
courts can, by constitutional amendment and by legislation, be better 
adjusted to the demands of judicial business. (2) What changes in the 
judicial system can be made, with advantage, in order to prevent the 
use of two or more legal proceedings to settle controversies that can be 
conveniently settled in one; and in order to minimize delays due to liti- 
gations, or objections upon points of procedure not involving the sub- 
stantive rights of the parties. (8) In what other respects the system 
of procedure can be made more simple and certain. (4) Whether like 
defects in similar judicial systems have been successfully remedied by 
other states and peoples, and, if so, by what means.” These questions 
are certainly ample enough in their scope to enable the commission to 
report upon anything they please concerning the judicial system, and 
such report will be looked forward to with a great deal of interest, not 
only by the Bench and Bar, but by the people of this state. There is 
no question whatever that two or more legal proceedings ought not to 
be required “to settle controversies that can be conveniently settled in 
one;” and that there ought to be some plan by which “the system of 
procedure can be made more simple and certain,’ as well as delays 
minimized. The law’s delays have always been proverbial, but there is 
no longer reason why they should forever continue to be so. The man 
who has a right to secure judgment against a debtor, or to obtain relief 
from some unreasonable oppression or misconduct, has the right to have 
the matter promptly decided in a legal forum. The judges themselves 
could expedite the decision of causes if they would write fewer and less 
lengthy opinions, and the rules of court should provide for speedy hear- 
ings, so that defendants who desire delay for the sake of delay, could 
never obtain what they want. 
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In the case of Kathmeyer v. Mehl, recently decided by the New 
Jersey Supreme court, the rule was laid down with a good deal of clear- 
ness that those who are riding about in automobiles should take care 
that they do not run over persons who happen to be standing in the 
roadway. The plaintiff in this case was conversing with a friend in the 
roadway, when an automobile came whizzing along, throwing him off 
his feet and nearly killing him. The defendant claimed that the plain- 
tiff had no lawful right on the roadway and was only there at his peril. 
To this preposterous view the court replied: “We see nothing negli- 
gent in the plaintiff's action. Certainly he had no reason to suppose that 
merely because he was standing in the roadway he would be run down 
by the recklessness of the driver of an automobile. He was lawfully 
there and any person using the highway was bound to take notice of him 
and to use care not to injure him, and the plaintiff had a right to assume 
that this would be done.” The court was clearly right. Any person 
has the right to be standing in the roadway for a lawful purpose, and 
it is no more his duty to see that he is not in the way of passing vehicles 
than for the driver of a vehicle to see that no injury befalls either a human 
being or an animal, who or which is in his course. In this case the 
damages given by the jury below were for $8,150, and it is gratifying to 
know that the principles laid down by the court are so clearly estab- 
lished. 


In the case of Pratt v. Davis, reported in 37 Chicago Legal News 
213, decided in the Appellate court of Illinois, the question of a surgeon’s 
liability for performing an unauthorized operation on a patient was con- 
sidered. Plaintiff was a woman who went into a hospital for some slight 
operation, and afterward returned to have the same performed. She 
claimed to have been deliberately deceived by the surgeon, who per- 
formed a far more serious operation than she was told she would be 
obliged to submit to. The operation actually performed was, therefore, 
without her consent. The doctor claimed that he did not deem her 
“worthy,” by which he meant that she was unfit to be informed of his 
purpose. His evidence was that “her mental condition was such that 
it was impossible to take her into advisement on her case.” On this 
state of facts, proof was brought for damages, and the doctor’s counsel 
insisted that he was justified in performing the operation for her good, 
and also in failing to inform her of his purpose, because of her mental 
condition. Said the counsel: “When a patient places herself in the care 
of a surgeon for treatment, without instructions or limitations upon his 
authority, she thereby in law consents that he may perform such opera- 
tion as in his best judgment is proper and essential to her welfare;” and 
that “the employment of a physician or surgeon gives him implied 
license to do whatever, in the exercise of his judgment, may be neces- 
sary.” The holding of the court was that, “except in cases where the 
consent of the patient is expressed, or is implied by circumstances and 
occasions other than a mere general retainer for medical examination 
and treatment, and except, aiso, where there is a superior authority 
which can legally and rightfully dispose of the person of the patient, and 
which gives consent, a surgeon has no right to violate the person of the 
patient by a serious major operation, or one removing an important part 
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of the body.” The court also said: “Under a free government, at least, 
the free citizen’s first and greatest right, which underlies all others—the 
right to the inviolability of his person; in other words, the right to him- 
self—is the subject of universal acquiescence, and this right necessarily 
forbids a surgeon or physician, however skilful or eminent, who has been 
asked to examine, diagnose, advise, and prescribe (which are at least 
necessary first steps in treatment and care) to violate, without permis- 
sion, the bodily integrity of his patient by a major or capital operation, 
placing him under an anaesthetic for that purpose, and operating on him 
without his consent or knowledge.” The amount of damages recovered 
in the case was $3,000, and it contained the element of punitive or exem- 
plary damages. It was conceded that there was an impossibility of prov- 
ing the amount of actual damages. Whether in the case punitive dam- 
ages ought to have been given is one question, but as to the chief ques- 
tion as to the right to recover at all, courts would probably have no two 
opinions. In commenting upon the case, “Case and Comment” says, 
what we are glad to wholly agree to: “The justice of this decision seems 
too obvious for reasonable dispute. Unquestionably there are surgeons 
who assume the right to decide as to the necessity of heroic operations 
and of executing them without the consent of their patients in some 
cases. But this is an arrogant assumption, which probably most mem- 
bers of the medical profession would discountenance. It comes a little 
short, indeed, of the claim made by some extremists in the profession 
that they ought to have the right to terminate the life of patients when, 
in their judgment, it would be better for the patients to die than to live. 
This assumption of the infallibility of the professional judgment in such 
matters is sadly out of harmony with the many astonishing recoveries 
of persons after recovery had been declared impossible by physicians.” 
It is within the purview of our own knowledge that reputable physicians 
in this state have declined to do just what the doctor in Illinois did, and 
it is questionable if there are many physicians or surgeons throughout 
the country who would take the same view of the law as was taken by 
the defendant’s counsel. 

We have been much interested in an article in the “Green Bag” 
entitled “Newspapers and the Jury; The Influence of Modern Journalism 
on Criminal Trials,’ by Mr. Clarence Bishop Smith. We cannot say 
that Mr. Smith puts the matter in any new light, but it is certain that 
what he says as to the effect of the publication by sensational journals 
of comments on criminal cases is exactly true. There have been cases 
recently tried in the city of New York in which, without question, the 
tendency of the newspaper reports must be to influence strongly the 
minds of the jury, either to convict regardless of the evidence, or to 
acquit notwithstanding the evidence. We do not believe that it is the 
function of the newspaper to try a cause which is in dispute, especially 
if the prosecution is a criminal one and involves the life or death of the 
defendant. There seems to be no way to prevent the public from read- 
ing accounts of crime, but there ought to be some way of preventing the 
press from trying the cause in a one-sided and sensational manner. On 
another page of the Journal we present Mr. Smith’s article entire, and 
our only remark further concerning it is that it deserves careful reading. 
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HOW CAN WE IMPROVE OUR JUDICIAL SYSTEM ?.! 


II. 


THE PRACTICAL WORKING OF THE ENGLISH JUDICATURE ACTS. 


The first few years’ experience of the working of the Judicature Act 
(1873) was not at all satisfactory. Some of the difficulties were doubtless 
inevitable in case of any radical change, however superior, in a system 
so highly organized and intricate as that which the new procedure sup- 
planted. Time and experience are required to adapt the habits of men 
to changes so profound. But some of the difficulties were caused by 
defects in the new system. The law periodicals, for a number of years 
following 1875, contain criticisms in plenty.?, Lord Bowen, one of the 
judges of the Court of Appeal, complained, in 1886, of the considerable 
arrears in both the Queen’s Bench and Chancery Divisions; of the un- 
necessary loss of time by the judges in Circuit work; of the tedious hear- 
ings in the Chancery Division, and of the frequent interruptions in trials 
there, caused by adjournments. He criticized the new method of plead- 
ing, and thought that the machinery of litigation was too elaborate and 
precise; that the change caused an enormous increase in the number of 
appeals, and that the act tended to make the Court of Appeal “the pivot 
of the new system” as the “Courts of Banc were the pivot of the old.’” 
At that time appeals were allowed with very little restraint, but an 
amendment to the act, since then, has limited very much the right of 
appeal from interlocutory orders. 

Lord Coleridge, as Attorney General and a member of Mr. Glad- 
stone’s cabinet, had aided in passing the Judicature Act in 18738. He 
defended it also in Parliament after the first year of its working had pro- 
voked much oppositien.* But later, after he had been Chief Justice of 
England for a time, he complained of the effect of the act in diminishing 
the prestige of his office. Although ex officio a member of the Court 
of Appeal, the Chief Justice did not often sit in it; and his decisions below 
were, of course, sometimes reversed in that tribunal. Moreover, he did 
not sit in the House of Lords on the hearing of appeals, where the 
Chancellor presided. In a letter, written in 1889, to Lord Lindley, one 
of the members of the Court of Appeal, he says: “I was terribly done up 
by the end of the circuit. . . . To get the work done I had to sit 
almost always till seven and sometimes much later. . . . Ihave been 
nearly sixteen years a judge, and if I could get my full pension on the 
ground of permanent incapacity, | would go to-morrow. For if I could 
have foreseen, as perhaps I ought, how the Judicature Act would be 
worked, I would have resigned sooner than have been a party to it. 
The steady lowering of the judges of first instance and the enthroning 
of the Chancellor upon the necks of all of us, have altered the profes- 
sion so far as the common law is concerned, and made success in it, 


1 The first article under this title appeared in the Sentember JouRNAL, 1904. 

2 The following references will give a fair notion of the criticisms: Preface to Finlason’s “ Ex 
sition of our Judicial System” (1877); ‘‘The Judicature Act,’’ 4 L. Mag. & Rev. (N.S.), ['875] p. 538; 
Comments on the Working of the Act In 20 Solrs’ Jour. & Rep. 821, 840; ‘** The Procedure «f the High 
Court of Justice,’’ by Alfred Hill, 19th Century (1883), Vol. 13, p. 105; Preface to first edition of W. B. 
Odger’s “ Procedure, Pleading and Practice.” 

3 “The Law Ceurts under the Judicature Acts ’’ by Lord Bowen, 2 Law Quart. Rev. (1886), p. 1. 

4 See a statement of his argument in defense in the House of Lords, 20 Soirs’ Jour. & Rep. 805 
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except so far as money making is concerned, not an object of ambition 
to a high minded man. It frets me more than I can tell you to feel that 
the great place I hold is being let down year by year, and I don’t know 
how to prevent it.’”® 

In another letter to the same correspondent, written a few days 
later, he says: “It is really a past feeling with me, at least I think so, to 
be the least jealous of the C. A. (Court of Appeal). I certainly sometimes 
think it wrong, though not oftener than they think me—not so often, 
indeed; and I know the judges are right good fellows—great lawyers, 
who desire the right and the true. But I think the system tends to 
reduce the Divisional courts to note-takers and hearers of dress rehearsals 
for the C. A., and this I think a great evil for the judges, as tending to 
render them hasty and slovenly, and for the suitor, as multiplying appeals 
means increased costs, which common law actions can rarely stand.”® 

The writer of the article upon the “Supreme Court” in the “Ency- 
clopedia of the Laws of England” says that the Divisionai courts have 
not given satisfaction, and that Mr. Justice Cave, in a memorandum, in 
July, 1892, upon the Report of the Council of Judges, had expressed the 
opinion that their business should either be transacted by one judge or 
be transferred to the Court of Appeal. The writer of that article also 
says that the Bar Committee and a committee of the Incorporated Law 
Society were of the same opinion.‘ 

The agitation for reforms in the new system led to a recommenda- 
tion by the judges to the Home Secretary, in 1892, of a number of 
changes in the new system, most of which have since been made.* To 
the year 1902 inclusive there had been fourteen amendatory acts (includ- 
ing amendments of amendments) of the first Judicature Act, containing 
in the aggregate 179 sections. There have also been a number of 
changes in the rules of court. 

Pretty much all of the criticisms, and all of the amendments, have 
been directed to details. None of those written since the Act took effect, 
so far as I have seen, attacked the general scheme or fundamental prin- 
ciples of the new system. Sir Frederick Pollock, writing in 1887, says 
of the Judicature Acts: “Adequate criticism is not possible for our ger- 
eration. The occurrence of a certain amount of friction, the discovery 
of a certain number of manifest faults in the first seven or ten years’ trial 
of so far-reaching a plan proves only that its devisers were not more 
than human. You cannot work a refined system of law by a uniformly 
cheap and speedy procedure. . . . What can be done, and recent 
changes have aimed at doing, is to speed and smooth the course of jus- 
tice in its ordinary dealing, whether coercive or administrative, in the 
cases where there is no real difficulty.” He is decisive, however, as to 
the effect of the change upon substantive law, saving, “It needs not much 
discourse to show that as to the substance of the law the result of the 
Judicature Acts has been clear gain.” 


5 Life and Correspondence of Lord Coleridge (London, 1904), Vol. II, p. 359. 
6 Tbid,. p. 361. 
28 Enevclopedia of the Laws of England ” (London ; Revised to 1898). Vol. 12, at p. 51. For further 
adverse comment on the Divisional Courts. see 45 Solrs’ Jour. (1901), p. 548. The Divisional Courts 
consist of any two justices of the King’s Bench Division sitting to hear argumeuts on certain classes of 
matters. What we would call sittings of the K. B. in bane are held in that way only, not more than 
two judges sitting together. The Divisional Courts are intermediate courts of appeal between courts 
held by single judges, and the Court of Appeal. 

* “ Wnglish Law Reform.”’ The Juridical Rev. (1892), Vol. 4, p, 335. 

9 ‘The Law of England, I—L Victoriae,” (3 Law Quart. Rev. [1887] 342, 346), by Sir F. Pollock. 
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Criticism at present appears to be confined to such details as the 
organization of the circuit system which is said to take, needlessly, much 
time of the judges; and to the inadequacy of the present force of judges 
to cope with the increasing volume of business. I have found nothing 
in the law periodicals of the last five years directed against the regula- 
tions which govern the steps in the cause, or the methods of adminis- 
tering relief.” Doubtless the process of gradual improvement will 
continue in these respects also; but even in the present stage of that 
process, my research tends to confirm the following estimate of Mr. W. 
B. Odgers, a practicing barrister and a well recognized authority upon 
English procedure. In a lecture delivered in London in 1901, he said: 
“No honest litigant of ordinary sagacity can now be defeated in an 
action by any mere technicality, or lose his case through any mistaken 
step or accidental! slip.”" 

The English judges have contributed their share to the success of 
the reforms by their liberal and enlightened interpretation of the Judica- 
ture Acts. Some illustration of this spirit may be found in the following 
excerpts from judicial decisions: ‘““The main object of the Judicature Act 
was to enable the parties to a suit to obtain in that suit, and without the 
necessity of resorting to another court, all remedies to which they are 
entitled in respect of any legal or equitable claim or defense properly 
advanced by them, so as to avoid a multiplicity of legal proceedings.” 

“The great object of the Court of Appeal has been to make litiga- 

tion as short, as cheap, and as safe for the suitors as practicable. 
Every endeavor has been made to carry out this principle,” (of section 
25 (7) of the Judicature Act (1873), providing that the courts should 
grant, in the one suit, all legal and equitable remedies in order to com- 
pletely settle the controversy and avoid multiplicity of legal proceedings), 
“and all the judges have tried to bring litigation to an end as speedily 
as possible.” 

The volume of work performed by the courts, under the Judicature 
Acts, is very large. A full and classified account of it is published yearly 
under the title “Judicial Statistics.” Sir John Macdonell, a master of 
the court, edits the work.’* I take the following figures from the vol- 
ume for 1902, published in 1904. In reading them, it should be remem- 
bered that the working force of 

The Chancery Division of the “ High Court” is 6 judges 


The King’s Bench Division of the ** High Court” is 5 
The Probate Divorce and Admiralty Div. is...............-...-.60-- , 


Total judges of first instance in ‘‘ High Court”’.............. 4 


10 T have searched the indexes and tables of contents of the several volumes of the foilowing Fng- 
lish periodicals for the years 1900-1904 inclusive: ‘ Juridical Review,” ‘“ Law Journal,” “‘ Law Maga- 
zine and Review,” “ Solicitors’ Journal.’’ And although there was, in nearly, or quite every yolume, 
discussion of the need for reforming the circuit system, for increasing the judica] force on the bench, 
and for improving the county courts system, I found no complaint of the working of the Judicature 
Acts in other respects, except that of a speaker at a meeting of ‘* The Solicitors’ Managing Clerks’ As- 
sociation,’’ whose remarks are reported in 46 Solieiturs’ Journal (1902), p. 411. 

1! W, Blake Odgers, in ‘‘A Century of Law Reform,” (Macmillan, London, 1901), p. 240. Mr. Odgers 
is the author of ‘Vrocedure, Pleading and Practice’ under the Judicature Acts, the fifth edition of 
which appeared in 1903, 


12 Lord Watson in Ind. v, Emerson, 12 App. Case (House of Lords), 300, 808 [1887]. 
13 Brett, M. R., in McGowan v. Middleton (1883), in the Court of Appeal, 11 Q. B., p. 468. 


14 * Judicial Statistics, England and Wales, 1902.” ‘‘ Part II. Civil Judicial Statistics.” (London, 
1904). Price, 28.1d. It is an official publication. 
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Under the heading “High Court of Justice—Chancery Division” 
Table XII, (p. 66), shows the “Number and disposal of actions for trial,” 
as follows, for the year 1902: 


ACTIONS PENDING FOR HEARING. 


Pending at commencement of year 
Set down during the year. . 


ACTIONS DISPOSED OF. 
Heard and determined : 
WO BOO. 5 6 n0konstecsecesbncsssccsss OBS 
SOOT IGE DOTIOIB 6. sont se scncccesescss-o00 70 
602 
Otherwise disposed of . ; 472 
‘ 1074 
Actions pending at end of year................ 126 
oul 1200 
The foregoing work was done by the six judges of the Chancery 
Division. Theie were, however, other matters heard by those judges, 
for in the summary of the work of all the courts, stated below, the total 
of matters “heard and determined” in the Chancery Division is stated 
to be 838. 
Under the heading “King’s Bench Division,” Table X XIII, (p. 76), 
shows the “Number and disposal of actions for trial” as follows, for the 
year 1902: 


ACTIONS TRIED OR OTHERWISE DISPOSED OF IN COURT. 


Actions defended : 
Before a special jury....... ha baaenann’ oa keeikaenans ° 
- I iad icinseancncaneeonad eb ise ok preg acca Snes \elenenemamen alle ee 
“ judge without jury 
- oflicial referees 
Total defended 


Actions undefended ; 
© Oe BU ink 0 66508 5 h.08 50. 600054002 
- common jury 
“ judge without jury 
" official referee....... 


Total tried, etc. in court 


In addition there were argued before the judges of that court, sit- 
ting as Divisional Courts, appeals from inferior courts (p. 92) 


3068 


Additional matters (including matters in the Divisional Courts) 
“heard and determined” by these judges, bring the total to 3,518. This 
work was done by the fifteen judges of the King’s Bench Division and 
includes their work at circuit. 

Motions for new trials are not separated, in the statistics, from 
“Motions for judgment.” Both are made in the Court of Appeal. Ver- 
dicts usually find the disputed facts specially and judgment is entered 
thereon by the trial judge. Either side may then move in the Court of 
Appeal to set aside the judgment and enter any other judgment war- 
ranted by the facts as found. That motion is a motion for judgment. 
Or he may move in that court merely for a new trial. The number of 
“Motions for new trials or to enter judgment” for the year 1902 was 


(p. 61): 
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Annual average, 
1898-1902. 


Allowed. .... 
Dismissed . 


The Court of Appeal granted only nine new trials in 1902, accord- 
ing to the letter of Mr. Crane, presently mentioned. In 40th volume of 
Vroom’s Reports there were 18 new trials reported as granted, and 8 
refused, in our Supreme court, on rules to show cause, during the two 
terms of February and June, 1903 

Besides their work in trying cases, the fifteen judges of the King’s 
Bench Division take turns in sitting in the Divisional courts. These 
courts hear appeals from Inferior courts, and from decisions of the Mas- 
ters and of single judges of the King’s Bench Division of the High court. 

On page 17 of the “Judicial Statistics” is a summary of the work 
done by all the courts of England and Wales. 

From this it appears that the twenty-three judges of the High court 
(including all its divisions) did the following work as judges of first 
instance: 

COURTS OF FIRST INSTANCE: Actions, ete., heard and 

HIGH COURT OF JUSTICE: determined. 
Annual 

| Average, ' 

_|_ 1898-1902, ’ 

884 

3616 

115 

636 

250 

142 

a 

5684 


Year 1902, 


Chancery Division 

King’s Bench Division 

Probate Actions... .. 

Divoree and Matrimonial Suits. . , 

Ns aos acern AOR EAR MERK KORE Chel beak eehimbeianembesebemnaeaae 
Lunacy. 

Railway ‘and Canal Commission 


Appeals “ heard and determined ”’ in the House of Lords and Court of Appeal 

were: | 
House of Lords 52 
Court of Appeal. 5 597 


The average time between setting down appeals and the time of 
disposing of them in the Court of Appeal was (p. 21): 


Appe als from Chancery Division 217 days 
“King’s Bench Division 54“ 


The average time between issue joined and trial of causes is not 
stated in the “Judicial Statistics;” but in a letter written in 1903 by its 
editor and published in the Report of the “Laws Delay Commission” of 
New York, presently to be mentioned, it appears that, (pp. 94, 101 of 
that Report) “the period varies from thre e to six months, and is as a rule 
nearer the former than the latter. As to cases tried on circuit the in- 
terval may be much shorter; it may be, if the circuits are near when 
issue is joined, only a fortnight; or, if ‘short notice of trial,’ or ‘any notice 
of trial’ is allowed, the interval between issue joined and trial may be 
only a few days.” 

The “Laws Delay Commission,” consisting of Wheeler H. Peckham, 
Edward Lauterbach, Lawrence Godkin, Horatio C. King, Edmund Wet- 
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more, Robert E. Deyo and H. B. Hepburn, reported in January, 1904, to 
the Governor of New York upon the congestion of business in the courts 
in the counties of Kings and of New York.” The report gives a good 
deal of consideration to the English system. Through Ambassador 
Choate, the commission received letters of information from Sir John 
Macdonell, editor of “Judicial Statistics,” from Mr. Justice Bigham, of 
the High court, and from Mr. T. Newton Crane, a practicing barrister in 
England.’ The commission recommends the adoption of several fea- 
tures of the English system: Among them, (1) provision for compelling 
the parties to a litigated action to appear before a Supreme court com- 
missioner (a master, in England) to determine all preliminary questions 
prior to trial; this to include all matters now the subject of special mo- 
tions; (2) provision for a summary inquiry at plaintiff’s option by a mas- 
ter (Supreme court commissioner) into the merits of the defense in any 
action on contract for a sum certain, and for entry of judgment forthwith 
in such cases if the defense is a sham, or for leave to defend on conditions 
imposed by the master (subject to appeal to a judge) if the defense is 
suspicious; (3) the keeping and publication of judicial statistics for the 
state.!7 
CHARLES H. HARTSHORNE. 
Jersey City, N. J., April, 1905. 


15 ‘Report of the Commission on Law's Delay.’’ Transmitted tothe Legislature Jan. 25, 1904. 

16 The letters are printed in full in the appendix tothe Report. page 94, ef seq. 

17 Report, pp. 65 66,70. Iam indebted to the courtesy of Mr. J. Noble Hayes, counsel to the Com- 
mission, for a copy of the report, and for an opportunity to examine his copy of the “ Judicial Sta- 
tistics,’ from which I have quoted in this article. 
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Stable as the jury system seems to us to-day, linked as it is with our 
traditions of English and American liberty, it is common knowledge that 
in the course of its history it has been subject to many modifications. 
It is familiar certainly to the legal profession that for centuries members 
of the jury were required to have knowledge of the facts as a qualification 
for service. Brunner writing of the jury in the Carlovingian period 
says (Schw. 84): “The characteristic of it is that the judge summons a 
number of the members of the community, selected by him as having 
presumably a knowledge of the facts in question, and takes of them a 
promise to declare the truth on the questions to be put by him.” This 
custom prevailed three centuries later in the time of Henry II. Glanvill 
writes (cc. 17, 18): “When once the twelve knights have assembled, it 
is first ascertained by their oath whether any of them are ignorant of the 
fact. If there be any such they are rejected and others chosen.” 

As time went on and communities grew larger, although the juries 
were required to be drawn from the neighborhood, it became impossible 
for all of the jurors to be witnesses in respect to the matters in issue, 
and therefore the jurors who were cognizant of the facts of the case 
informed those who were not. This was the first step toward our pres- 
ent jury system. In an important trial in 1874, Belnap, C. J., said (Year 
Book 48, Edward III., 30): “In an assize in a county, if the court does 
not see six or at least five men of the hundreds where the tenements are, 
to inform the others who are farther away, I say that the assize will not 
be taken.” 
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Gradually the parties were also allowed to give information to the 
jurors, through the medium of witnesses. The jurors continued, how- 
ever, to decide the case upon their own knowledge however obtained, 
even when the facts might not be known to the judge or the parties. A 
striking example of this was given in Bushels case, 1670 (Vaughan, 135, 
149). It was not until 1816 that the courts laid down the principle that 
juries in reaching their verdicts must not go upon their own knowledge 
of the facts (Rex v. Sutton, 4 M. & S, 532; Pike, “History of Crime,” II. 
368-9). Thus the custom which had prevailed for more than one thou- 
sand years was done away with, and the existing doctrine introduced. 
The latter has prevailed !ess than one hundred years. Long before 
1816, however, it was true as a practical matter that very few juries did 
have an actual knowledge of the facts. The growth of communities pre- 
vented it. 

It is a curious feature of our civilization of to-day, that in regard to 
some cases, chiefly important criminal cases, the situation is gradually 
changing, so that the average juror knows something about the case 
before the evidence is taken in court. This is brought about by the news- 
paper which sets forth at length details of the crime, often illustrating 
by imaginary pictures. Unfortunately such material cannot from any 
point of view be heid satisfactory for a jury to consider. The juries have 
a knowledge of the facts, but it is not of that accurate character which 
the juries of early days possessed, and consequently the only question 
which invites discussion is how far we shall restrict juries in such cases 
from the use of newspapers, and how far knowledge obtained from such 
sources disqualifies them to serve. 

This question recently arose in Virginia, January 26, 1905, in the 
case of McCue v. Commonwealth, 49 S. E. Reporter, pp. 623, 530, in 
which a former mayor of Charlottesville was tried for murder of his 
wife, convicted and ultimately hung. In this case “before the jury was 
sworn, and in response to a request of one of the jurors, the court stated 
to the members of the jury that they might be permitted to read such 
portions of the daily newspapers as in no way related to the trial.” No 
exception was taken to this instruction, and it did not appear that any 
of the jurors had disregarded it. On appeal, counsel for defendant urged 
that a new trial ought to be granted on the ground that this instruction 
was an improper one. On this subject the court said (p. 631): “We think 
it is the safer and better practice to exclude newspapers from the jury. 
They are called upon to exercise the most sacred duty which can devolve 
upon a citizen, and in its discharge they must make such personal sacri- 
fice as is necessary to its due performance; but under the circumstances 
of this case no reversible error is disclosed in this respect.” 

In the case of Bullinger v. The People, 95 Ill, 395, 400, counsel for 
plaintiff handed one of the jurymen a newspaper. Subsequently it 
appeared that one of the jury was reading another newspaper containing 
an article prejudicial to the defendant. To this the counsel for the 
defendant objected and called the judge’s attention to the matter. The 
judge then privately suggested to the counsel that as the paper was 
already before one of the jurymen it would perhaps be best not to over- 
emphasize the importance of the matter by calling the attention of the 
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jury generally to it. No exception was taken. Held that defendant by 
the course pursued waived all objection to the reading of the newspaper. 

In the United States courts it is held that where jurors have seen 
newspapers during the trial containing accounts of the trial, the question 
is whether they have read anything prejudicial to the defendant. If they 
did not there is no ground for a new trial. United States v. Reid, 
How. 361; United States v. Gilbert, 2 Sumn. 19. 

The same rule prevails in New York, People v. Gaffney, 12 Abb. Pr. 
U.S. 36, affirmed, 50 N. Y. 416. Inthe McCue case, supra, these further 
facts appeared. One of the jurors when impaneled was asked if he had 
formed an opinion on the case, to which he replied, “I formed an opinion 
on the newspaper evidence.” He was then asked, “In your present state 
of mind could you go on that jury starting out with the presumption of 
innocence on your mind?” A. “I could not say that I could, sir, for the 
reason that I have read this evidence. Naturally there is some impres- 
sion on my mind, but I cannot say — it is biased or prejudiced.” The 
juror was challenged by defendant, but accepted by the court. 

In regard to this matter the toe said on appeal: “The cases upon 
this subject are almost without number and are not to be reconciled. 
. If the courts take an extreme position upon this subject, and 
hold that every opinion shall work a disqualification for service as a juror, 
the administration of justice will be confided not to the most intelligent 
but to the most ignorant of our citizens.” The court held the juror 
properly admitted. 

The same rule prevails in New York. Although a witness may have 
read the newspapersand formed an opinion as todefendant’s guilt, it is not 
a ground for challenge if the juror’s mind is stiil open to render a verdict 
on the evidence pre sented to him. «] ‘eople v. Hayes, | Edm, Sel. cases 
582; People v. Thompson, 41 N. Y. 1; P eople v. W elsh, 1 Cr. Rep. 486. 
This is the general trend of authority. Contra McHugh v. State, 38 
Ohio St. 153. 

In Pennsylvania the law is to the same effect unless the opinion of 
the venireman is based Saal his reading of the testimony of a former 
trial, in which case he is disqualified even if his opinion on the case is not 
definite. Allison v. Com., 99 Pa. St. 17, 32, 33. In Ohio the law is the 
same as that of Sgn x ay poss by statutory provision. Trazier v. State, 
23 Ohio State 551, Ohio Laws, 1872, p. 11. 

This is not the only way in which the modern newspaper is affecting 
our criminal jury trials. To obtain the necessary information for lurid 
articles, enterprising reporters seek interviews at the homes of the jurors. 
In a recent murder case in New York county, the State v. Nan Patterson, 
one of the New York journals of large circulation published what pur- 
ported to be an interview with the wives of the various jurors on the 
panel, giving their opinions as to the guilt or innocence of the accused. 
There can be little doubt that those wives discussed with their husbands 
what the newspaper reporters had said. The whole proceeding was 
undignified and tended to introduce into the case an emotional and sen- 
sational element which should always, as far as possible, be eliminated. 
The remedy would seem to be contempt proceedings against the news- 
papers for which legislation might be necessary. As the law stands at 
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present, perhaps the only solution of the difficulty would be the impan- 
eling of bachelors only. 

Another feature of the important criminal trials in our large cities 
is their tendency to take each year a longer time to try. This seems 
also to be due largely to the sensational newspaper which spreads in 
great detail before the public the whole conduct of the case. Even the 
most conservative newspapers will often devote more columns to the 
report of a murder trial than they do to any other matter of news. This 
inevitably makes the case seem more important than it would otherwise. 
Counsel for the state and for the defense have the whole city and its 
suburbs for their audience. They naturally strain every nerve to put 
in their case with the greatest regard for details. The evidence is 
voluminous. Sometimes it takes several days to draw the jury. Conse- 
quently the chance of a mistrial through the sickness of a juror is greatly 
increased, and such a mistrial did take place in the Patterson case above 
referred to. This is most unfortunate from every point of view. These 
trials are now made so long that the expense to the parties is tremendous. 
When a jury has disagreed, or a criminal case has been reversed on 
appeal, it is sometimes a practical question whether the state can afford 
another trial. All the funds at the disposal of a district attorney’s office 
should not be spent in trying to convict one person. It should cer- 
tainly be the aim of the law to make our criminal trials as certain and 
swift as possible. To avoid mistrials in such cases would therefore be a 
great gain. 

Is there any reason why it is not as satisfactory to have a man tried 
by eleven jurors as by twelve? The history of the jury shows that its 
numbers have varied greatly from time to time. In the reign of Henry 
VI. a judge remarked that the number was discretionary with the court. 
Not until 1367 does twelve seem to have become the fixed number. In 
1665 we read in Duncomb’s Trials per pais (&th Ed., p. 92), this account 
of the sanctity and foreordained character of the jury’s number: “And 
first as to their number twelve; and this number is no less esteemed by 
our law than by Holy Writ. If the twelve apostles on their twelve 
thrones must try us in our eternal state, good reason hath the law to 
appoint the number of twelve to try our temporal. The tribes of Israel 
were twelve. The patriarchs were twelve, and Solomon’s officers were 
twelve. (I. Kings, IV., 7). . . Therefore not only matters of fact 
were tried by twelve, but of ancient times twelve judges were to try 
matters of law in the Exchequer Chamber, and there were twelve Coun- 
cillors of State for matters of state. And he that wageth his law must 
have eleven others with him who believe he says true.” 

In the present day we probably do not feel much bound by the prec- 
edent of the Apostles, and we see from the early cases that convenience 
might well have fixed upon any other number between sixty-six and 
four, the historical limits. But twelve was fixed upon more than five 
centuries ago, and to compel parties in interest to accept the verdict at 
the hands of eleven men certainly gives our legal minds a shock. If the 
parties consent to it, of course that alters the situation, and in civil cases 
it is probably sufficiently satisfactory to leave the matter in their hands. 
If they are willing to go on with eleven jurors, they can do so. It is 
ordinarily as fair to one party as it is to the other. 
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In criminal trials, however, we meet with a real difficulty. The 
jurors generally prefer to acquit, and this is particularly true of those 
graver crimes, murders and the like, which are usually the subject of long 
trials. The more jurors there are, the less chance there is that the ver- 
dict will result in a conviction. There seems little doubt that those on 
trial for crime would seldom, if ever, consent to the continuance of the 
trial with eleven jurors, and if the matter is to be dealt with at all, it must 
therefore be dealt with by some statute which shall provide a compulsory 
rule or leave the matter in the discretion of the presiding judge. 

The writer suggests that it would be advisable to pass a law that in 
cases where it seemed probable that the trial of a criminal case was to 
occupy a long space of time, the presiding judge should be given power 
to require that one or more reserve jurors should be impaneled and sworn 
with the regular jury. These jurors should be treated like the other 
jurors up to the time that the jury retired. At that time, if the first 
twelve impaneled remained intact, the extra juror or jurors should be 
excused. If, however, any juror during the trial became incapacitated, 
the first reserve juror would be directed by the judge to serve in his 
stead. It is true that this method of correcting the present unsatisfactory 
condition of affairs would be a certain charge upon the community, 
through the extra juror’s fees and the loss of his time. But when we con- 
sider the great loss in case of a mistrial, the loss of time suffered by the 
district attorney’s office, the counsel for the defense, the judge, jurors, 
witnesses, court attendants, etc., and the loss of money thereby occa- 
sioned, the time and fees of the substitute juror seem certainly small in 
comparison. In the great majority of cases no extra juryman would be 
needed, for where trials are short there is little likelihood that any of the 
twelve will give out. As the requiring of substitute jurors to serve would 
always be a matter in the court’s discretion, the practice would not be 
abused. 

It needs no argument to prove that the newspaper is an unqualified 
evil, in so far as it affects the trial of crime. Since the abolition of pub- 
lic executions, it has been the policy of the law to hide all sensational 
details connected with the punishment of criminals. The object of most 
newspapers is just the reverse of this. By picturesque methods they seek 
to make their readers see every incident, from the conception of the 
crime in the brain of the man on trial, down to the jury’s verdict, and 
the crime’s punishment, if there be punishment. Consequently news- 
papers must always come in conflict with the courts. They are, how- 
ever, here to stay and we must meet the situation. We cannot curb the 
freedom of the press or prevent the public from reading accounts of 
crime which ought not to be published, but we should recognize these 
various dangers arising from changing social conditions and study to 
minimize them. While the influence of the newspaper is subtle, it is 
very strong, and may easily impair our trial system almost without our 
knowing it. For this reason the subject deserves the consideration of 
the Bench and Bar.—Clarence Bishop Smith in ‘* Green Bag,’’ April, 1905 


Words of provocation are held, in Mahoning Valley R. Co, v. De 
Pascale (Ohio), 65 L. R. A. 860, to be properly considered in mitigation 
of punitive, but not of compensatory, damages. 
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I am asked “whether a young man should enter the law, if he has 
desires in that direction, and whether there are compensations in the 
choice to justify him.” I am forced to answer this by appropriating the 
reply which Socrates made to Thersites when the young man—after 
obtaining from the sage advice as to the different things he should do— 
propounded his final query, “Shall I marry, sire?” To which Socrates 
replied, “As to that, whether you do or not, you will regret it.” 

I answer that in this day whether the man who desires the law shall 
enter it or not, he will regret it. And, answering whether there are 
compensations, I reply in as equal a paradoxical manner, the compensa- 
tions are of the highest the hopes of man could long for, also the compen- 
sations are the lowest and insufficient that a man could endure and sur- 
vive under. 

You will see from this that I mean to indicate that all depends upon 
the reasons which animate the ambitious applicant. It all depends upon 
the object to be achieved by the entrance to the Bar. I not only say that 
the law is the most uncompensatory calling of the day, in proportion to 
the labors given, as measured by dollars and cents and that it is the most 
compensating of all callings, as measured by the fleeting honors of the 
world, but I add to that a prophecy. It is, that the next generation will 
behold the gradual abolishment of the law as a business calling. There 
is no longer a necessity for the existence of the lawyer under the present 
conditions of society or in the modern organization of the world of com- 
merce and business. The next century will behold no lawyers. The 
present century is disclosing that they are only incidentally necessary. 
These necessities are few in number, the majority of them being an ob- 
struction between the ends which should meet in the harmony of eco- 
nomic arrangement. 

Referring to the question of compensation in money, it is interesting 
to recall that, at the outset, the lawyer was but an adviser to the source 
of justice. He was not expected to seek compensation and was.never 
to accept any. Under the old Roman system—from which we derive 
much of our form of law—he was but the adviser to the pretor. It was 
dishonorable and, indeed, an offense for him to take money. There was 
passed a decree known as the Cincia law, which forbade the lawyer or the 
orators to either accept fees or presents from those for whom they 
pleaded. Livy did not hesitate to charge that this law was passed by 
the tribunes to protect the people against the influence of money upon 
the course of justice, but Hortensius, the Roman lawyer, made brave to 
say that the law was passed to prevent poor men or men of lowly birth 
from aspiring to the legal profession. 

After this was the beginning of that system followed, as we have fol- 
lowed thousands of others without asking the reason of their existence. 
We have pursued blindly that English law which Tennyson describes as— 

That lawless body of laws, 


That codeless myriad of precedent, 
That wilderness of single instances. 


Then came the honorarium, as a fee, that was a gift which might be 
left on the outer table of the anteroom, or a present sent through uni- 
dentified sources. Latterly this was left with the clerk. Later it was sent 
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to a member of the family; then to the solicitor—as we had then under 
the English system—and he transferred it to the barrister. Finally, to 
the counselor direct. As the early payments were in lands, when money 
was not a medium, these gifts were known as the “fief.” The Welsh in 
their pronunciation dropped off the final “‘f” and left the word “fie,” and 
from that our present word “fee” has come, meaning the grant. It is 
now used to signify the compensation, and applies to lawyers, doctors, 
and all others whose compensation is not designated by wages or pay. 

Does the fee or compensation justify the lawyer from the standpoint 
of money value? At the outset, for basis, I assume the highest paid 
counselors of our country. Eminent railroad lawyers receive from $25,- 
000 to $50,000 a year. They give their brains, toil, science, invention 
and capacity, to say nothing of incidental political influence. The result 
of this is to produce a system or a result which confers upon the owners 
of the stock and to the principal! proprietors of the corporation a return 
of millions. In the meantime the president and under executive officers 
of the road receive from two to five times the amount of compensation 
that that lawyer does who made the legality and strength of their posi- 
tion possible. Here it will be observed that had that lawyer invested 
the same amount of capacity in a financial undertaking or corporate ven- 
ture he would have inherited the millions which the others took who 
were a part of the system, and who became millionaires as a result of 
the genius of the lawyer, the lawyer being compensated with but 1 per 
cent. of the 100 per cent. he made for each man around him. The same 
reasoning applies, in this age, to the counselor for any other large cor- 
porate enterprise. We will assume the medium lawyer of general prac- 
tice, known as the lawyer connected with estates or commercial law. 
The real estate lawyer contrives through ingenuity to extricate property 
from a perilous confusion, or to resuscitate from an apparently dead situ- 
ation a new estate or a property to new claimants. In either event, his 
success in the vesting of a new estate to those who formerly had nothing, 
or saving it to one from whom it was slipping away, becomes the origin 
and cause of their independent enrichment. Up to this point they have 
contributed nothing. The lawyer obtains a small percentage of this 
ereat value as his fee. Had he exercised the same amount of ingenuity 
in purchasing the outstanding title which he discovered, taken it to him- 
self, and then brought its ownership in himself and his heirs, he would 
have become the millionaire owner of the property, or endowed himself 
and his children with a permanent estate, where to the contrary he but 
obtains a few hundred dollars or a small percentage of the land, when 
he has been the origin and the creator of the whole of the endowment 
for others. 

I now refer to the general practitioner in small and large towns alike. 
I take up the most common form of litigation, the damage suits. Under 
the present system, by which the burden is put on the plaintiff or injured 
person, depriving him of any right of recovery, if he has been guilty of 
any conduct that a judge sitting in cool judgment can assume was negli- 
eent—overlooking the zeal of the workman or the whip and spur of the 
overmasters—the injured cannot recover at all. Nor, if incidental with 
the work it was a risk with which he must be thrown, sufficient to create 
the idea that he understood the risk, can he recover; though he was 
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wronged by the co-operating conduct of neglect by some fellow work- 
man. Thus we will see the chances, at the outset, are against the plain- 
tiff. The lawyer for the plaintiff may win one out of five cases. He 
may have 50 per cent. contingent fee. The client is invariably poor and 
without means. The lawyer must pay all the expenses through the 
many appeals and all the expenses of the court. In the end he has 
absolutely no net result, measuring the causes which must be lost and 
others where the compensation is insignificant. Therefore, if that coun- 
selor turned the same amount of ingenious ability along mechanical lines 
—which he invented as the essentials for basis of his client’ s recovery— 
he would have been a millionaire patentee, or he would have made a suc- 
cessful superintendent and manager of any line of mechanical business 
and thus become independently rich. As to the commercial lawyer, he 
who rescues from bankrupt estates assets through manipulation and 
contrivances under different forms of business, he obtains 1 or 10 per 
cent. of the result. But for this lawyer creditors would have had noth- 
ing. Therefore, where they receive 100 per cent. he receives 1 to 10 per 
cent. The exceptions to this are rare. 

In any event, the same ability, the same skill, which is brought to 
bear along the lines of commercial shrewdness and financial manipu!a- 
tion would have brought that lawyer millions as a promoter or as the 
head and financial guide of banking or commercial establishments. 

[It is true ninety per cent. out of every one hundred per cent. of law- 
vers are unfitted to the demands of the perfect lawyer. Thus the per- 
centage of failures to those of success. One of two elementals makes 
the great lawyer—either great talent or great industry. ‘The first suc- 
ceeds with suddenness and display, the second with slowness and reward. 
There is many a good plowman lost in the poor lawyer. Which also 
proves that many poor plowmen can become great lawyers. All of 
this concludes in the final opinion upon this branch, that he who enters 
the law for the purpose of money compensation, if he have the elements 
in him which can make a success in the law, could, by converting the 
same exertions into any line of commercial or mechanical pursuit, make 
100 to 500 per cent. more in such undertaking than he can at the law. 
Therefore, from the financial standpoint there are no compensations in 
the law commensurate with the labors given. 

[ turn to the second, in which there are all compensations—compen- 
sations greater than are afforded by any other form of calling or any 
other altitude of elevation. The conscientious lawyer, anxious to be an 
agent in the cause of right to the citizen and of justice to the state, can 
reap a noble reward. He enters the law for the purpose of aiding the 
rights of man, because these rights are the natural property of a man. 
These are: His life, unfettered by the persecutions of the powerful; his 
liberty, untrammeled by the arrogance of government; and his happiness, 
undismayed by the threat of aristocratic or autocratic discrimination. 
The lawyer who has for his professional life this object finds the com- 
pensation in seeing the benefits realized and knowing that he was in 
some degree the author of the joyous lot of his fellow man. In this 
comes the duty to the state, in seeking to execute the munificent purpose 
of the founders of a free government to the end of its object, which is 


to secure the greatest liberty and the greatest justice to the society ol 
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mankind. For these he may hope the approval of his fellow citizens, 
the elevation to place, from which ascent his children and posterity may 
for generations look down in pride and delight. To this one comes the 
final consciousness of the servant who has done well, with the knowledge 
of the law, in guiding state and man along the lines of peace and equal 
justice. To the lawyer, by an unwritten custom, has ever been accorded 
the first place in the race of these opportunities. This custom comes 
from the early idea that he was the best educated as to what were the 
rights of man and the limitations of government, both of these being 
prescribed by law. ‘Thus it was in every assemblage by common consent 
the lawyer was expected to be the spokesman, as he is to-day esteemed 
to be the orator—when we all know that, in many instances, the veriest 
street huckster excels him in this once divine art—oratory. No man, 
in our form of society, and no calling is given such place and such priv- 
ilege to guide the affairs of state and nation to either glory or dishonor 
as is ever vouchsafed by society to the lawyer. Such is the reason for 
accounting for the majority of lawyers to be found in every legislative 
gathering in every country in the world, with but one single and insig- 
nificant exception, and this exception will disclose the minority of lawyers 
being given the majority of places of power and dictation. 

Thus, in this last place, the lawyer finds his compensation in the 
salutation of Cicero, in the trial of Milo: “If to his country a man give 
all, he becomes entitled to what all money cannot buy—the eternal love 
of his fellow man.” 

Finally I return to my prophecy that the lawyer is soon to be a 
thing of the past. I mean as a professional calling for hire. I pause to 
note what his present position is. 

The lawyer is no longer the first citizen of the community because 
he is a lawyer. No longer is the profession of law the “open sesame” 
to polite society. No longer is the lawyer regarded the leading citizen, 
to be looked up to as the author of reforms, the leader of undertakings. 

The general expansion in the opportunities for riches has produced 
many men of wealth, and much wealth among many men. The result 
is that wealth purchases place and first recognition, as it did in the days 
of Solomon and Crassus. Education in belles lettres or in histrionic 
statecraft is of no avail as against money. The lawyer who is but a 
lawyer, however talented, learned and refined, must take second place 
beside the director of the company for which he is counsel or beside the 
client who is rich. Both of the latter regard the lawyer an incident. In 
great corporations the lawyer is but an auxiliary, something of a seam- 
stress in the house of industry, to patch up the broken places. His em- 
ployers no longer regard him with reverence and respect, as was once 
their wont; to the contrary, it is assumed that he should be grateful that 
he receives employment, and he is expected to cringe with much obei- 
sance in the presence of those who can make him or unmake him. This 
is rapidly leading to where, through the enlightenment of the age pro- 
duced by books and newspapers, men of great affairs settle their 
disputes among themselves, or have begun to learn that the differ- 
ence involved in the dispute—if won by either combatant—seldom is paid 
for when measured by the expenses of the litigation necessary to the 
result. 





146 THE NEW JERSEY LAW JOURNAL. 


Therefore, the modern age is rapidly disclosing that there is no 
necessity for the lawyer. The lawyer began when a few men had learn- 
ing and when some men had to be skilled in the knowledge of law and 
in the rules of human conduct, as laid down by the state, that he might 
present this knowledge in behalf of the litigant and the client. Now- 
adays the ordinary client knows as much about general law as in former 
years was known by the ordinary lawyer. The execution of the law is 
based upon the assumption that all men know the law. This assumption 
is now being realized through the newspapers and magazines, colleges 
and educational opportunities. What is the use of education if it shall 
not serve the purpose of eliminating obstructions and burdens which 
have existed as the result of ignorance? 

As the lawyer was necessary as a middleman and advocate in order 
that the rights of the ignorant might be presented by one learned in what 
those rights should be, why shall it not be that, when the ignorant be- 
comes learned of his own rights he should present those rights himself. 
He certainly understands them best and feels them keenest. Therefore, 
where is the reason, in the progress of enlightenment and learning, for 
the intermediate man, who possesses no more knowledge than the client, 
generally speaking, to be called in and paid a sum of money to do that 
of which the client is equally as capable? Next, in these days when 
clients mutually, instead of being clients, can present between them- 
selves as combatants their respective rights and reach a conclusion, the 
lawyer is unnecessary. But if they cannot reach a conclusion, conscious 
of their rights, having knowledge of the laws and their respective duties 
to each other, equipped with the ordinary capacity of expressing their 
wants and rights and their contentions, what is the necessity of having 
some one do it for them? Therefore, as a man no longer needs the 
intermediate broker to seil him goods from the wholesale house, or the 
contractor needs an agent to buy material from the manufacturer, neither 
will the lawyer, whose business heretofore has been to advocate the 
rights of those who were too ignorant to know their own, be any longer 
necessary in the age where men know their rights and are able to advo- 
cate them in their own manner and to the full necessity of the occasion. 

There is no longer an age of eloquence. Eloquence may be an en- 
tertainment, but it is not a necessity, seldom a compensation, and in the 
present age regarded as an evidence, in its indulgence, of the want of 
material sense and solid judgment. In this process of the elimination of 
all middlemen the next generation—certainly the next century—will 
behold the following course as one of the processes of the evolution of 
civilization: The profession of the law, as a calling and form of occupa- 
tion for compensation, gone. In its place the whole system of our 
method of obtaining justice revolutionized. In different localities men 
who are presumed to know the law will be selected by popular ballot as 
arbiters. Disputants upon any question or right will present from their 
own mouths—accompanied with such record as they may possess—their 
respective claims, and before this particular officer, chosen by the people, 
this arbiter will announce what the law is, what the respective rights of 
the contestants are, and give judgment accordingly. 

From this either person will be allowed to take his appeal, and he 
will be permitted to go before three men or more representing the final 
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tribunal, and these disputants will have their say over again, and this 
final board will state what the law is and what is just to the contestants, 
and there the matter will end. This was the theory of the early Persian 
government, and the construction of caliph and cadi, and in Rome, as 
intended, under the praetor. It will be realized in its highest accom- 
plishment when the law, as a profession for money, is abolished and the 
lawyer becomes a creator in the society and civilization of man instead 
of a mere absorbing drone, existing, as he necessarily must, upon the 
honey produced by the bees of industry. 

Finally, | say that with the future as I see it I advise no man to enter 
the law who does not go to it stimulated as a first principle with a desire 
to use the law as a method to aid the citizen and elevate the state. I 
discourage any man who seeks to enter it as a means of financial reward. 
—James Hamilton Lewis in ‘‘ Tacoma Sunday Ledger.”’ 


HINTS ABOUT TRIALS. 


The crying evil of jury trials in this country is their prolixity. Be- 
tween the interminable cross-examination of witnesses, frivolous objec- 
tions to testimony, diffuse and complicated requests to charge, fortified 
by an exhaustive citation of authorities, and the elaborate summing up 
of counsel, the nierits of the case are befogged, the patience of the judge 
and jury worn out, and the pockets of the taxpayers depleted. A case 
that ought to be finished in a day or two is dragged on for a week. 
Hours are wasted in taking testimony upon immaterial points, or in the 
unnecessary multiplication of witnesses to the same fact. Days are con- 
sumed in examining plaintiff's witnesses, only to find that he has made 
no case—a fact which ought to have been discovered when he made 
his opening to the jury. And finally, if the trial be closely contested, 
the chances are that the jury will disagree, or the verdict be set aside 
because an inadvertent question was asked, or a word was misspelled in 
the indictment. The consequence of all this is that the judicial force of 
the country is out of all proportion to the amount of work done, and the 
cost to the public for jury fees and other court expenses is something 
enormous. 

To one who has observed the rapidity with which business is dis- 
patched in an English court, the slowness of our methods is intolerable. 
The difficulty in getting a case at issue and ready for trial in England 
is only matched by the difficulty of getting it tried in this country. The 
complications, technicalities and expense of a suit in an E nglish court 
are disheartening enough to the economical litigant; but once the jury 
is sworn the case is disposed of with marvelous celerity. It is certainly 
a great compensation for the division of the legal profession in England 
that the courts are always provided with a body of highly trained coun- 
sel who devote themselves exclusively to the trial of causes upon briefs 
prepared by attorneys, conte ining an abstract of the pleadings, of the 
testimony of each witness, and of the legal questions involved. With 
this equipment it is safe to say that an English court will dispose of four 
or five times as much business as one of our own. With a population 
of 26,000,000, she has but thirty-five Superior court judges, including 
the paid judges of the House of Lords and Privy Council, or about the 
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same number as the state of Michigan, with a population of 2,000,000, 
or the state of Iowa, with a population of 1,800,000. Their salaries are 
very large, but it is questionable whether the cost of the entire judicial 
system is not much less than ours. The undoubted integrity and ability 
of the judges are bringing about the practical abandonment of trial by 
jury in large classes of civil cases; and that institution which was once 
considered indispensable to a free people is gradually becoming extinct 
in the land of its birth. As Mr. Maitland, in his “Justice and Police,” 
deftly puts it: “The fact should be recoginzed, be it liked or not, that the 
trial by jury of civil cases is itself on its trial and the verdict is going 
against it.” 

It must be confessed, however, that the expeditious methods of the 
English courts are incompatible with that thoroughness with which cases 
are tried in this country. The American bar, too, is so wonted to its 
own system that a judge who should undertake the introduction of the 
transatlantic plan would bring a storm of opposition about his ears which 
very few men would have the nerve to face. ‘Trial by jury is still to the 
average legislator the embodiment of the wisdom of all the ages, and 
is so firmly entrenched in the traditions of the people that another gen- 
eration at least must pass before its defects will even be accorded a 
respectful consideration. Much, however, may be done by an independ- 
ent judge to correct its abuses and to hasten the disposition of causes. 
In fact the unnecessary length of jury trials is mainly the fault of the 
judges themselves. If they were firmer and less indulgent to inefficiency 
and want of preparation, more disposed to assert their authority to direct 
trials rather than to preside over them, and quicker to check the brow- 
beating of witnesses and the wrangling of counsel, judicial business 
would be done far more expeditiously, and, in the end, more satisfactorily 
to the bar and to litigants. A resolute, independent judge will never 
allow himself to forget that courts are organized to do exact justice 
between the parties in each case, and that he has no right to sit quietly 
by and see a manifest wrong done simply because counsel have over- 
looked or misapprehended a vital point. A judge is, or ought to be, 
something more than the umpire of a prize fight. He has a very inad- 
equate sense of his duty, if he limits himself. to deciding questions as 
they arise, and throws the whole burden of the trial upon ‘counsel. The 
truth is that the responsibility of the trial is with the judge himself; that 
counsel are employed to assist him in administering justice, and that the 
jury are the legal advisers of the court, and authorized only to pass upon 
questions of fact concerning which there is some real conflict in the tes- 
timony. It is not only his right, but his duty, without waiting for the 
motion of counsel, to see that the trial is not unnecessarily protracted; 
that irrelevant matter is excluded! that witnesses receive respectful treat- 
ment, and that no unfair appeals are made to the sympathies or pre- 
judices of the jury. The accidental superiority of counsel should never 
be permitted to obstruct the due administration of justice. 

An experience of a dozen years upon the Bench has suggested a 
few easily enforced rules, the observance of which will greatly expedite 
the trial of nisi prius causes, without sacrificing anything of that thor- 
oughness which the adjustment of large property interests naturally 
demands. 
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1. After the plaintiff has opened his case to the jury, unless the 
defense is perfectly manifest, require the defendant to state his case, at 
least so far as to show whether the cause may not be disposed of at once 
as a question of law upon the respective offers to prove. In such case 
the offer to prove should be reduced to writing, that no question may 
arise in settling the bill of exceptions. 

This practice has the further advantage of enabling the jury to 
understand clearly the drift of the cross-examination of plaintiff's wit- 
nesses. It is no hardship upon the defendant, as it does not preclude 
him from taking advantage of the weakness of the plaintiff’s case, or of 
availing himself of any other defense that may occur to him. If, in fact, 
he has no defense, the quicker this is ascertained, the better. 

2. After the plaintiff has closed his testimony, if, in the opinion of 
the court, he has made no case, a verdict should be promptly directed 
for the defendant. This will save the time that would otherwise be con- 
sumed in examining defendant’s witnesses and in the arguments of 
counsel. So, too, after the entire testimony is closed, the case should 
be scanned, to see, not whether there is literally no evidence to support 
one side or the other, but whether there is any upon which the jury can 
properly find a verdict for the party producing it. If not, a verdict 
should be directed against him. In the trial of some hundreds of liti- 
gated cases, I have found that only about one-half were submitted to the 
jury at all. 

3. Pay constant attention to the testimony. Counsel are not always 
sufficiently alert to exclude irrelevant matter or to keep a cross-examina- 
tion within its legitimate bounds. In charging the jury, too, the judge 
ought to be able to recall the substance of the entire testimony. It is 
easy to acquire a habit of inattention, very demoralizing and very difficult 
to overcome. A judge who permits himself to read newspapers or write 
letters during the trial of a cause is not only guilty of great disrespect 
to counsel, but necessarily relinquishes his proper control of the case. 

4. Exercise fearlessly the discretion vested in the court, by law, to 
limit the number of witnesses to a particular fact, unless the existence of 
such fact be a direct issue in the case. Ordinarily, two or three wit- 
nesses to a fact are sufficient. Three experts on a side are usually more 
than enough; and a party who cannot establish or destroy a reputation 
for truth or honesty by the testimony of five witnesses had better hold 
his peace. The practice of summoning an entire neighborhood to tes- 
tify to the character of an unfortunate witness should be promptly sup- 
pressed. Far more depends upon the character and standing of im- 
peaching witnesses than upon their number. 

5. Require counsel to stand during the examination of witnesses. 
Not only are one’s ideas clearer and more abundant, but there is less 
temptation to delay in looking for papers, talking with other counsel and 
taking notes, if the examiner be standing. Probably more time is lost 
by a want of rapidity in putting questions than in any other way—no 
long delays, but a habit of dawdling between questions which not only 
consumes an immense amount of time in the aggregate, but is usually 
destructive of the very purposes of a cross-examination. There is no 
better test of the powers of a cross-examiner than the ability to put rapid 
and incisive questions—giving the witness no time to concoct a false 
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story or to color a true one. Of course, counsel, while examining wit- 
nesses, should not be permitted to take notes. This is an intolerable 
nuisance. Indeed, the modern practice of employing stenographers has 
— obviated the necessity of counsel taking notes. 

. Questions with regard to the admission of testimony, unless they 
wae the merits of the case, ought usually to be decided without argu- 
ment. If any error be committed, the chances are that it will be cured 
by the verdict. The disposition of appellate courts of late is to disregard 
errors in the admission or exclusion of testimony, unless they are mani- 
festly prejudicial to the rights of the party affected. 

After the testimony is closed, state to the jury the questions of 
fact which will be submitted to them, that counsel may not argue the 
case in ignorance of the views of the court. Limit the time allowed to 
counsel for summing up. This is of great importance. It not only 
operates as a wholesome check upon diffuseness and mere oratory, but 
fosters a habit of condensation and directness, of great aid to a jury in 
unraveling a tangled skein of evidence. Any attempt to fix a limit to the 
arguments of counsel by a general rule applicable to all cases, as is fre- 
quently done, must nec essarily prove abortive. Much must depend upon 
the length of the testimony and the number of questions involved. In 
some cases half an hour upon a side will be more than sufficient; in 
others, five or six hours will be none too much—not to speak of those 
exceptional cases where days and even weeks may be demanded for the 
argument. 

8. Stifle at once all attempts to influence the jury by arguing from 
facts not in evidence, by personalities between counsel, unauthorized 
attacks upon the opposite party, calling individual jurors by name or 
parading influential friends or relatives before them. The last is a 
favorite ruse in criminal and negligence cases and in controversies re- 
specting wills. Many a shrewd rascal has escaped a merited conviction 
by an ostentatious posing of his wife and children under the eyes of a 
susceptible jury. It is believed to be the universal custom in this country 
to permit parties to a cause to sit beside their counsel during the trial, 
but all others should be relegated to their proper place among the wit- 
nesses or spectators, especially if there be any reason to suspect that they 
are displayed for effect. The fact that a prisoner has a wife and children 
dependent upon him for support is undoubtedly a proper argument to be 
addressed to the court in passing sentence, but it should have no place 
in the deliberations of the jury room. 

9. Requests to charge should be handed to the court, with the au- 
thorities upon which they are based, that the judge may examine them 
while the argument is progressing. This will ordinarily obviate the 
necessity of an oral argument, or at least the reading of authorities upon 
the legal questions involved. It will be found that the bearing of a 
reported case upon the issue on trial will be much more satisfactorily and 
speedily ascertained by perusal of the report than by listening to portions 
of the opinion read by counsel, whose object always is to extract from it 
the utmost possible support for his own position ; when, if carefully read, 
it will sometimes be discovered to lend aid and comfort to his adversary. 

10. Never read to a jury requests to charge. This is a very common 
but vicious practice, and a frequent cause of disagreements. They are 
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usually drawn with a view of giving to the party preferring them every 
possible advantage, and the judge is fortunate if he does not find himself 
involved in contradictions fatal to the verdict. Nothing can be more 
unsatisfactory or misleading to a jury than a case submitted to them upon 
naked, disconnected propositions of law. As if to make a bad matter 
worse, there are in some states statutes requiring this very thing to be 
done, and prohibiting the judge from commenting at all upon the facts. 
The proper method is to treat requests to charge as suggestions of coun- 
sel of the legal questions to which he desires the court to call the atten- 
tion of the jury, and of his position with regard to them. The judge 
should then incorporate the substance of such as are deemed to be sound 
in the general charge. A party has no right to instructions upon ques- 
tions of fact, nor upon general propositions of law, which do not bear 
directly upon the questions at issue. Those which are really pertinent 
to the case will be much better understood by the jury if delivered in 
connection with the statement of the case or a review of the testimony. 
If a stenographer he employed, it is better that the charge should be 
oral than written, as talking is more impressive than reading. Much, 
however, must be left to the temperament of the judge and his power to 
express himself concisely and accurately without a resort to paper. The 
ability to charge a jury clearly, to review the testimony temperately and 
impartially, and to state the legal propositions in connection with the 
theories of the respective parties in such manner that they may be read- 
ily grasped by the ordinary mind, is justly regarded as the consummation 
of judicial excellence. 

11. Where the case involves difficult propositions of law or dis- 
tinctively legal defences, it will sometimes be found very convenient to 
submit the facts to the jury in the form of special questions, reserving 
the legal questions for a more careful consideration upon the motion of 
either party for judgment upon the verdict. This will obviate the neces- 
sity of a second argument of the legal questions, and the too frequent 
result of a new trial. Whether this course could be pursued without the 
consent of parties may be open to question, but ordinarily counsel are 
quite willing to adopt this method of procedure. 

It must be admitted that the observance of these rules devolves more 
labor upon the judge than the ordinary method of allowing counsel to 
“run” cases in their own way. It has its compensation, however, in the 
greatly increased rapidity with which cases are disposed of, and the 
additional interest which a close attention to the details of the testimony 
is quite sure to create. Some opposition, too, is likely to be encoun- 
tered by counsel who have been taught to consider the judge as the 
mouthpiece of their views, but in the end a judge who has views of his 
own will not fail of their respect. Inflexible firmness and decision of 
character, great patience and inexhaustible good nature are of even 
greater value upon the nisi prius bench than brilliant parts or profound 
learning. 

Some of these suggestions may be irreconcilable with certain state 
statutes, the purpose of which seems to be to strip the judge of his proper 
magisterial functions and reduce him to the level of a presiding officer; 
but, back of all these, there is a liberty of action reserved to the bench 
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which ought to be freely exercised, to insure a more certain and a more 


speedy administration of justice.—H. B. Brown, 


‘* Hints About Trials.’’ 


Detroit, Mich., from 





WILLET v. MORSE. 


(N. J. Court of Errors and Appeals, March 9, 1905.) 


Certiorari—Waiver — O bje c- 
tions to evidence—Reception of 
evidence.—1. If the prosecutor in 
certiorari obtains a rule on the 
lower court to certify the facts 
found, and then brings the cause to 
final hearing without procuring a 
return to the rule, he waives a 
complaint based -on the insuffi- 


admission of evidence, without 
stating the ground of the objec- 
tion, is invalid, if the evidence might 
have been rendered unobjection- 
able by a change in the course of 
proceeding. 3. It is within the 
discretion of a trial court to receive 
evidence which is not strictly re- 
butting, after the testimony on 


both sides has been in other re- 


ciency of the facts to support the 
spects formally closed. 


judgment. 2. An objection to the 
Error to Supreme court. 
Mr. Freeman Woodbridge for plaintiff in error. 
Mr. Charles T. Cowenhoven for defendant in error. 


DIXON, J.: This writ of error brings up a judgment of the Supreme 
court affirming a judgment of the Middlesex Pleas rendered on trial of 
an appeal from a small cause court. The proceedings which legally 
came before the Supreme court were the judgment certified in return to 
the writ of certiorari, and these matters which were certified in response 
to the rule by the Supreme court to the Pleas. That rule required the 
judge of the Common Pleas to certify “what facts appeared in evidence 
on the trial of said cause in said court, and what were found by him to 
be proven,” and also whether certain specified evidence had been ad- 
mitted at the trial. In response the judge certified that the evidence 
specified had been admitted, but he failed to certify the facts appearing 
or found. By bringing the cause to final hearing on this state of the 
case, the prosecutor waived any possible complaint that the facts were 
insufficient to support the judgment. The only permissible complaint 
now made relates to the admission of the evidence specified. This com- 
plaint points out three instances in which evidence was received against 
the objection of the defendant. In two of these instances no ground of 
objection was stated, and in both of them the evidence, if not strictly 
legal at the time and in the mode in which it was produced, might have 
been rendered legal by a change in the course of proceeding. Under 
these circumstances, the overruling of such an indefinite objection is not 
cause for reversal on error. Allaire v. Allaire, 39 N. J. Law 113; Van 
Alstyne v. Franklin Council, 69 N. J. Law 672, 58 Atl. 818. In the third 
instance the testimony was offered on behalf of the plaintiff after the 
defendant had rested, and the ground of objection was that the testimony 
was not rebutting. Matters of this sort rest in the discretion of the trial 
judge, and are not subject to review on error. Bodee v. State, 57 N. J. 
Law 140, 30 Atl. 681. 

The judgment of the Supreme court is affirmed. 
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(Middlesex County Circuit Court, April 14, 1905.) 


Declaration—Demurrer—Promissory Note—Merger into Judgment— At- 
tachment—Cause of Action. 


_ Argued before Parker, J., sitting for Heisley, J., in Middlesex Cir- 
cuit, Chancery Chambers, Jersey City, April 1, 1905. 


Mr. William D. Tyndall for plaintiff. 


Mr. Willard P. Voorhees for defendant. 


(Memorandum of decision). 


PARKER, J.: This is a demurrer to the declaration. The declara- 
tion itself has been amended more than once, and the demurrer raises 
its sufficiency in law as amended. 

The plaintiff alleges that, on June 7, 1898, the husband of the defend- 
ant made a promissory note in the state of New York, which is now held 
by the plaintiff, and which was endorsed by the defendant, who is sought 
to be held liable as endorser; that, on December 2, 1902, plaintiff issued 
a writ of attachment in this case against certain property of the defendant, 
who entered her appearance about May 1, 1903, before final judgment; 
and that on June 1, 1903, the plaintiff filed a declaration as required by 
law. It further appears that, before the date of appearance of the 
defendant after the issue of the writ of attachment the plaintiff began 
another action in New York against the defendant on the same cause 
of action and obtained personal service, and on April 7, 1903, before the 
appearance of the defendant in this action, a final judgment was entered 
by the plaintiff against the defendant, which still remains in full force, 
and that the plaintiff has not obtained any satisfaction of the judgment 
whereby there has accrued an action to the plaintiff thereon. 

It, therefore, appears on the face of the declaration, that the present 
suit was begun on the promissory note prior to the beginning of the New 
York suit, but that since that time judgment has been entered in New 
York. 

The demurrer states the foliowing grounds: 

First. That the judgment in question was obtained after the com- 
mencement of this suit. 

Second. Because the promissory note if question was merged in 
the said judgment, and that said judgment had not been obtained at the 
time of the commencement of this action. 

Third. Because the declaration is founded on a cause of action that 
did not exist at the time of the commencement of this suit. 

Fourth. Because the declaration shows that, if any cause of action 
existed at the time of the commencement of this suit, it has been merged 
by the recovery of the said judgment. 

Fifth. Because, this cause having been begun by attachment, no 
judgment can be recovered against said defendant alone on the cause of 
action existing against her alone, and not against both of the original 
defendants. 
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It seems to be entirely settled in this state that a judgment for the 
same cause of action in another state is an absolute bar to any suit on 
the original cause of action in this state, if the court had jurisdiction of 
the parties and the cause. Olden v. Hallet, 2 Southard 466; Barnes v. 
Gibbs, 31 N. J. L. 317 

It is also held most decidedly in the case of Barnes v. Gibbs, 31 N. 
J. L. 317, that, if suit be begun in this state on the original cause of 
action, and subsequent to that time judgment is recovered in another 
state on the same cause of action, judgment may be set up in bar and the 
plaintiff will not be allowed to amend by pleading the foreign judgment 
as a new cause of action, for the obvious reason that it accrued since the 
beginning of the suit. The plaintiff maintains that the doctrine of 
Barnes v. Gibbs is not applicable to this case, for the reason, among 
others, that the Supreme court rules of 1885 change the designation of 
forms of action, and the rules of the joinder of counts have deprived that 
decision of its effect in that regard. But, even if so, I do not see that 
any change has been made in the elementary rule that the plaintiff cannot 
rely on a cause of action which arose since the beginning of his suit. 

Neither can the declaration be upheld as a declaration upon the 
original cause of action, for whatever may be the decisions elsewhere 
upon this subject, it is thoroughly settled here that a judgment in another 
state of this Union, by virtue of the provisions of the Federal Constitu- 
tion providing that full faith and credit shall be given to the records of 
other states, operates as an absolute merger of such a cause of action. 

All these facts appear upon the face of the declaration. Inasmuch, 
therefore, as the original cause of action has been merged in the New 
York judgment, the plaintiff cannot proceed upon it here; and, as the 
New York judgment was entered since the beginning of this suit, he 
cannot set that up herein. 

It is claimed on the part of the plaintiff that the application of these 
rules is technical and works a substantial injustice to it. I cannot see, 
however, that this is so. It had the option of relying, either upon his 
lien in this state against the property of the defendant, or of relying upon 
the personal liability of the defendant in the state of New York. It lay 
entirely with the plaintiff to decide which of these courses was to be 
pursued. 

Having taken a judgment in New York, the plaintiff must be con- 
sidered to have preferred that remedy rather than the lien previously 
obtained here. 

The demurrer will, therefore, be sustained, and in view of the fact 
that the declaration has already been several times amended and the 
declaration undoubtedly states all of the facts upon which the plaintiff 
would be entitled to rely, so that further amendment would be useless, 
there should be a judgment for the defendant on the demurrer. 

Notice of acceptance is held, in Cowan, McClung & Co. v. Roberts 
(N. C.), 65 L. R. A. 729, not to be necessary to bind one who executes 
a paper by which he “hereby” guarantees a debt which another now 
owes, or may owe in the future, to a specified amount, the instrument 
expressly stating that it is to remain in full force until the debt is fully 
discharged or the agreement is relinquished in writing. 
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Chapter 3 is the act requiring that hereafter in all towns, townships, 
boroughs and other municipalities in this state, the officers thereof shall 
be elected at the usual election in November, and extends the 
terms of office of all officers except justices of the peace to the first day 
of January after their present terms expire. The act does not apply to 
members of school boards, who are to be elected in March, as heretofore. 

Chapter 20 is a supplement to the act providing for the reduction 
in the number of members of boards of chosen freeholders. 

Chapter 30 provides for the appointment of a commission of three 
persons to revise and codify the laws of the state relative to corporations. 

Chapter 37 repeals the act for the licensing and taxation of foreign 
corporations, approved March 29, 1904. 

Chapter 39 is a supplement to the District court act, and provides for 
the appointment of one or more sergeants-at-arms for such court. 

Chapter 58 is a revision of the Public Road Act, and provides for the 
permanent improvement of roads by macadamization or otherwise. One 
of the good points of the new Act is that if a road becomes out of repair 
and shall not be repaired within sixty days, after written notice is given 
by the state commissioner, the neglect shall be certified to the state 
comptroller, who shall make no more payments to the county on account 
of public roads until the commissioner shall certify to such comptroller 
that the road has been placed in a good state of repair. 

Chapter 67 abolishes the State Board of Taxation and creates in 
lieu thereof another board to perform practically the same duties. The 
president of the board is obliged to be a counselor-at-law. 

Chapter 71 provides that any town in this state may pay the expense 
of the erection and completion of any soldiers’ monument, but limits its 
contribution to an amount not to exceed one-tenth of the cost. 

Chapter 77 authorizes incorporated towns and townships to con- 
struct sewers, drains and a sewerage disposal plant. 

Chapter 80 is a Mosquito Act, authorizing state aid for freeing salt 
marsh areas from mosquitoes. 

Chapter 82 amends many of the sections of the Tenement House 
Act, and is a matter of a great deal of importance, especially in the larger 
cities. 

Chapter 86 amends the Fish, Game and Bird Act of 1897, in sections 
2 and 10, and Chapter 87 lays down the exact form of a conviction in 
prosecution under that Act. 

Chapter 88 provides for the appointment of a commission to report 
to the Governor and legislature some method of improving the judicial 
system and the system of procedure of this state. The Governor has 
already made his apointments under this Act, and ex-Governors Griggs, 
Murphy and Voorhees are members of the commission, 

Chapter 94 authorizes the appointment of a commission to revise 
and codify the law relating to master and servant. 

Chapter 99 increases the compensation of the Chancellor and Jus- 
tices of the Supreme court as members of the Court of Errors and Ap- 
peals by the sum of $1,000 per annum. 
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Chapter 102 defines bakeries, limits the hours of work in them to 
sixty hours per week, or ten hours per day, and provides for sanitation, 
inspection, etc. 

Chapter 105 amends the Act of 1892, requiring in cities of the first 
class the publication of the names of applicants for licenses to sell liq- 
uors. This Act ought to be extended to all the counties of the state. 

Chapter 109 repeals the Act of 1879, concerning official fees and 
rendering an account thereof. This Act required the clerk in Chancery, 
clerk of the Supreme court and secretary of state to give a true public 
record of all the fees received by them, for their own use, and to report 
the same under oath to the comptroller. The repeal is doubtless based 
upon the fact that these officials no longer receive fees, but are paid sal- 
aries. We do not quite understand why the act was not repealed long 
ago. 

Chapters 114 and 115 amend the acts concerning the descent of real 
estate or the distribution of personal estate of any illegitimate person 
who dies intestate, or leaving no lawful issue. 

Chapter 117 amends section 6 of the Election Act, which refers to 
the election of county or municipal committees of a political party. 

Chapter 118 provides penalties against public officers or election 
officers who fail to perform the duties imposed upon them by that Act. 
[t seems to be directed chiefly against the improperly placing of names 
on registry list. 

Chapter 124 increases the salaries of vice chancellors to $10,000. 

Chapter 125 provides for the usual ten years’ state census of the 
inhabitants of this state. 

Chapter 126 authorizes the appointment of a recorder in municipali- 
ties where the terms of office of justices of the peace have expired, and, 
by reason of the change in the date of holding the election from spring 
to fall, no election has been had. 


A deed of trust to secure debts executed by a corporation at its 
domicil in one state is held, in Smead v. D. W. Chandler & Co. (Ark.), 
65 L. R. A. 353, to be governed, as to its nature, character, and interpre- 
tation, by the laws of that state, although it involves choses in action 
in another state, where the corporation is doing business, and in whose 
courts the interpretation of the instrument is called in question. The 
subject of transfer of property out of the state by bankruptcy or 
insolvency proceedings or assignment for creditors is discussed in a 
note to this case. 


An ordinance forbidding the use of screens in places where liquor 
is sold, or of side or trap doors, or the keeping of games and devices for 
amusements, or the maintenance of eating places therein, and requiring 
all liquor to be served and drunk at the counter, and that the saloon shall 
be closed during certain hours, and forbidding the owners thereof or 
their employees from being in such places during the hours when the 
saloons are required to be closed, is held, in Paul v. Washington (N. C.), 
65 L. R. A. 902, not to be unreasonable. 
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STATE NOTES. 


Judge G. D. W. Vroom, of Tren- 
ton, has been elected First Vice- 
President General of the Sons of 
the Revolution, at their recent 
meeting in Annapolis, Ind. 

Mr. Edwin R. Lanning and Mr. 
Albert R. McAllister, of Bridge- 
ton, have entered into a partner- 
ship, with offices at 72 East Com- 
merce street. 

County Judge John Rellstab, of 
Trenton, was married, on May 4, 
to Miss Mary Johnson Whittaker, 
at the home of the bride’s father. 

Justice Jonathan M. Dixon was 
congratulated at the Court House 
in Jersey City on the completion 
of thirty years of service on the 
Supreme Court Bench. President 
Edwin A. S. Lewis, of the Bar As- 
sociation, made congratulatory re- 
marks, and Justice Dixon, in re- 
sponse, said his thirty years on the 
Sench could not have been more 
pleasantly spent. 

A dinner was given to Senator 
Edmund W. Wakelee, of Bergen 
County, at the Astor House, in 
New York City, on April 19th. 
Governor Stokes was the guest of 
honor. 

Mr. Harold B. Wells, of the Bor- 
dentown Bar,was married, at Pem- 
berton, on April 25, to Miss Grace 
A. Heisler, daughter of William 
H. Heisler, president of the Man- 
ufacturers’ National Bank of Phil- 
adelphia. 

A fire on the eighth floor of the 
Commercial Trust Building in Jer- 
sey City on May 8 caused a con- 
siderable loss to some of the law- 
yers occupying that building, chief- 
ly from damage by water. The li- 
brary of the Chancery Chambers 
was also somewhat injured. 


At the annual banquet of the 
South Jersey Bar Association held 
at the Bourse, in Philadelphia, and 
attended by about one hundred 
lawyers, Hon. Gilbert Collins, of 
Jersey City, responded to the 
toast “Blackstone’s Commentar- 
ies ;’ County Judge Enoch A. Hig- 
bee, of Atlantic City, “Atlantic 
Courts ;” Mr. John J. Crandall, of 
Camden, “The Ideal Lawyer of the 
Future ;’ and Mr. F. Morse Arch- 
er, of Camden, the “Junior Bar.” 

It is expected that Mr. Justice 
Hendrickson will soon resume his 
place on the Supreme court 
sench, having almost completely 
recovered from his illness of the 
past eight months or so. He has 
for some time past been holding 
chambers at his home in Red 
3ank. 


HAPPY OUTLOOK. 


“T’ve bought a farm about ten 
miles out of town,” said the man 


as he entered 


with the black eye, 
a lawyer’s office. 

“Exactly — exactly. You’ve 
bought a farm and you’ve dis- 
covered that one of the line fences 
takes in four or five feet of your 
land. You attempted to discuss 
the matter with the farmer, and 
he resorted to arms. 

“Yes.” 

“Well, don’t worry. You can 
first sue him for assault. Then for 
battery. Then for personal dam- 
ages. Then we'll take up the 
matter of the fence and I promise 
you that even if we don’t beat him 
we can keep the case in court for 
at least twenty-five years. Mean- 
while, he’ll probably hamstring 
your cows, poison your calves and 
set fire to your barn, and you can 
begin a new suit almost every 
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week. My dear man, you’ve got 
what they call a pudding and you 
can have fun from now on to the 
day you die of old age.”—Chicago 
News. 


SLOT MACHINES. 


Supreme Court Justice Fort in 
charging the Grand Jury of Mid- 
dlesex county on May 4 left no 
doubt of the unlawfulness of what 
are called “slot machines.” He 
said: “If it appears that a person 
keeps a slot machine on his prem- 
ises, with the intent that persons 
may resort there to gamble upon 
it, the crime is complete under the 
statute; and one who leases such 
a machine for such a purpose, or 
otherwise aids, abets or assists a 
person so keeping a machine upon 
his premises, is also guilty of a mis- 
demeanor under the statute.” It 
was also set forth in this charge 
that all persons who play on such 
machines are guilty of a misde- 
meanor and liable to punishment. 


Editor of The Journal: 


Sir: In your April number you 
refer to Postea on involuntary 
non-suit, as found on page 125. 
Burrill’s Appendix (1846), gives 
one in the following language, 
which is fully as comprehensive as 
the one that Mr. Biddle has furn- 
ished for your use: 

“Evidence was given to them 
thereupon by the above-named 
plaintiff, which being insufficient 
to maintain the said issue on his 
part, and the said plaintiff being 
thereupon solemnly called to. pro- 
duce further evidence to support 
and maintain the said action, the 
said plaintiff comes not, but makes 
default, nor doth he further prose- 
cute his suit against the said de- 
fendant.”’ 


April 27, 1905. Corr. 


LAW JOURNAL. 
HONESTY AS A POLICY. 


A judge and a party of lawyers 
were discussing various maxims 
when one of the lawyers said: 

“Well, judge, do you really be- 
lieve honesty is the best policy?” 

“T’ll answer that question by a 
story,” replied the judge. “When 
I was practicing law, one day, in 
the interests of a client, I said toa 
man : 

“Do you own a large black dog 
with white spots ?’ 

“He looked at me quizzically 
and then said: 

““Oh, no. That dog is merely 
a stray canine that occasionally 
strolls into my yard. You're the 
tax assessor, aren’t you?’ 

““No, I’m only a lawyer. I 
came to tell you that a client of 
mine had accidentally shot and 
killed the big dog and authorized 
me to pay the owner $25 damages. 
But as the animal has no owner, 
why, of course, there’s nothing to 
pay. Good morning.’ 


PORTRAIT OF BX-JUSTICE VAN 
SYCKEL. 


At the first session of the Su- 
preme court in the new Union 
county court house at Elizabeth, 
on May 2, there was nearly a full 
representation of the Union Coun- 
ty Bar. Chancellor Magie, the on- 
ly living charter member of the 
Union Bar Association, was pres- 
ent. The special feature of the 
forenoon session was the presenta- 
tion of a portrait of Mr. Justice 
Van Syckel to Union county, as a 
compliment to Mr. Justice Van 
Syckel on his retirement from the 
Bench after a service of twenty- 
nine years in the Union Circuit 
court. The introductory speech 
was made by Mr. Craig A. Marsh, 
of Plainfield, which was also com- 
memorative of the first session of 
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the court in the new building. 
There were other addresses, 
among them those by Chancellor 
Magie and Mr. Justice Fort, and 
Mr. Justice Van Syckel spoke in a 
reminiscent strain. Mr. Richard 
V. Lindabury, of Newark, present- 
ed the portrait, which was accepted 
by County Judge Vail on behalf 
of the Board of Freeholders. The 
addresses we hope to present in full 
next month. 

The painting is an exquisite 
specimen of the work of the artist, 
John W. Alexander, and is in a 
plain but handsome gold frame, 
and will have a prominent place in 
the new court house. The com- 
mittee who procured it were Chan- 
cellor Magie, Judge P. H. Gil- 
hooly, Surrogate George T. Par- 
rott and Mr. Craig A. Marsh. 


GOVERNOR’S APPOINTMENTS. 


Governor Stokes has appointed 


former Governors Griggs and 
Murphy and former Justice Van 
Syckel, and Mr. John R. Hardin 
and Mr. Charles L. Corbin, the 
commissioners “to report some 
method of improving the judicial 
system and the system of proced- 
ure of this state,” under Chapter 
88 of the Laws of 1905. 


BOOK NOTICE. 


A BRIEF SURVEY OF Equity 
Jurisdiction, being a series of ar- 
ticles reprinted from the Harvard 
Law Review, by C. C. Langdell, 
LL. D., Dane Professor of Law 
in Harvard University, [Emeri- 

Cambridge. The Harvard 

Law Review Association, 1905. 


tus, 


The modest title given by Pro- 
fessor Langdell to the articles writ- 
ten by him from time to time for 
the “Harvard Law Review” does 
not convey an adequate idea of the 
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character of the work. They are 
critical studies of the nature of the 
rights which the courts of equity 
protect, and the wrongs which it 
seeks to prevent or to redress, the 
nature of the remedies which the 
court affords and the principles up- 
on which it assumes jurisdiction to 
apply these remedies in certain 
classes of cases. ‘The articles are a 
series of studies of special subjects 
rather than a general survey of the 
whole field, but the study of these 
subjects involves the fundamental 
principles upon which equity ap- 
plies its peculiar remedies for the 
protection of legal rights and, by 
means of these remedies, creates 
and enforces equitable rights. The 
first two articles were published in 
1887 and 1888, by way of introduc- 
tion to the series, and were en- 
titled “Classification of Rights and 
Classification of Wrongs,” and 
after twelve years, during which he 
made his views on this subject the 
basis of his course of instructions 
on equity jurisdiction, Professor 
Langdell made a restatement of his 
views, which, he said, had under- 
gone some modification and much 
development, and there appeared 
two other articles in 1900 on the 
classification of rights and wrongs, 
and these also are reprinted in the 
book. The subjects of the other 
articles are Specific Performance, 
Bills for an Account, Bills of Equit- 
able Assumpsit, Creditors’ Bills, 
Real Obligations and Equitable 
Conversion. 

Any one who is familiar with 
Prof, Langdell’s method of teach- 
ing will understand that he is not 
to expect to obtain from these ar- 
ticles, without effort on his own 
part, the result of Prof. Langdell’s 
investigation and reflections. He 
will find, rather, the opportunity of 
following him in the course of rea- 
soning by which he reaches his 
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conclusions and so of making both 
the reasoning and the conclusion 
his own. 

The book is not a survey of the 
whole field of Equity Jurisdiction, 
but a study of principles in the in- 
vestigation of particular subjects, 
and by this study one who gives his 
mind to it is enabled to grasp the 
principles to be applied in dealing 
with other questions which have 
regard to the meaning and scope of 
Equity Jurisdiction. 

It is on this account, no doubt, 
that the articles have been used as 
a part of the course in Equity in 
the Law School of the University 
of: New York. In this way they 
may be used so as to be of great 
value to lawyers who make a study 
of Equity and are willing to give 
to it the careful thought which this 
study requires. Even such lawyers 
would have been glad if Prof. 
Langdell had taken them further 
and given them a broader outlook 
—a wider survey—and if, with his 
usual accuracy and clearness of ex- 
pression, he had explained what it 
is that constitutes Equity Jurisdic- 
tion as distinguished from that of 
a Court of Law, and how far the 
distinction depends upon the acci- 
dents of English common law pro- 
cedure upon the mode of trial and 
the limited scope of its judgments, 
and to what extent Equity Juris- 
diction acting directly upon the 
person is essential to every system 
of law in order to give relief against 
injustice in the form of law. 


E. Q. K. 





Judge (to prospective grand 
juryman): “What is your occupa- 
tion?” 

P. G. J.: “Collector for the gas 
company.” 

“Judge: “You are excused. It 
would be impossible for you to 
bring in a true bill.” 
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LAW JOURNAL. 


THE COMMON END. 


A certain judge well known in 
Revolutionary times was famous 
for his unfortunate remarks upon 
the Bench. On one occasion, hav- 
ing to pass sentence of death on a 
man who had been legally con- 
victed, he concluded as usual, with 
the words, “that you be hanged by 
the neck until you are dead” and 
added feelingly, “I am sorry for it, 
my friend; it is what we must all 
come to.” 


LEGAL WIT. 


A lawyer walked down the street 
recently with his arms filled with a 
lot of books. A friend meeting him 
remarked, pointing to the books, 
“Why, I thought you carried all 
that stuff in your head.” 

“T do,” quickly replied the law- 
yer, with a knowing wink; “these 
are for the judge.” 

“What is uncle doing 
now ?” 

“Sitting on juries.” 

“What? Why, I thought he was 
judge in one of the higher courts.” 

“He is.” 


your 


HE PASSED. 


In one of the examinations for 
admission to the New York Bar 
the question was asked: “What is 
essential to constitute a valid mar- 
riage in New York?” One of the 
aspirants answered: “The parties 
must be of opposite sexes.” 
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